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MOTI ON for reconsideration. Reconsideration denied.

11 PER CURI AM Dimtri Henley characterizes his nost
recent nmotion to this court as a notion for reconsideration of

the court's July 21, 2010 decision,® which concluded that in
ci rcunstances such as Henley presented, circuit court judges
lack the authority to grant a new trial in the interest of
justice and also denied his request of this court for a new
trial in the interest of justice. Henl ey contends that by
denying hima new trial and by providing no court procedures for

! State v. Henley, 2010 W 97, 328 Ws. 2d 544, 787 N.W2d

350.
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reviewing Justice Roggensack's decision not to recuse,? this
court has denied his right to due process under the Fourteenth
Anmendrment to the United States Constitution.?

12 We conclude as follows: (1) Henley's notion for
reconsi deration neets none of the criteria for granting a notion
for reconsideration and is therefore denied; (2) determning
whether to recuse is the sole responsibility of the individua
justice for whom disqualification from participation is sought;
(3) a mjority of this court does not have the power to
disqualify a judicial peer from performng the constitutional
functions of a Wsconsin Suprene Court justice on a case-by-case
basis; and (4) Henley has received due process.

. DI SCUSSI ON

13 Henley styles his pending notion as a notion for
reconsi deration of the court's opinion issued July 21, 2010 that
denied him a new trial.* Internal Operating Procedures (1OP)
I1.J. provides the basis on which reconsideration my be

gr ant ed:

A change of decision on reconsideration wll ensue
only when the court has overlooked controlling | egal
precedent or inportant policy considerations or has

2 Henley initially nmoved Justice Roggensack to recuse
herself from the review of his <case, <citing Ws. Stat.
8§ 757.19(2)(e) and (g) (2007-08), as well as SCR 60:04(4).
Justice Roggensack denied his notion Novenber 25, 20009. State
v. Henley, 2010 W 12, 322 Ws. 2d 1, 778 N.W2d 853.

® The right to due process of law is also protected by
Article I, Section 8 of the Wsconsin Constitution.

4 State v. Henley, 328 Ws. 2d 544.
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over | ooked or m sconst rued a controlling or
significant fact appearing in the record.

14 Henley cites no controlling |legal precedent, inportant
policy consideration or controlling or significant fact of
record that the court's July 21, 2010 opinion overlooked in
deciding that a new trial was not warranted. Accordingly, his
notion for reconsideration neets none of the criteria for
granting reconsideration and therefore, it is deni ed.

15 Furthernore, it appears that Henley is attenpting to
obtain reconsideration of the court's May 24, 2010 decision that
did not grant his notion to renove Justice Roggensack from
participation.® He contends that his right to due process was
vi ol ated because Justice Roggensack's participation created an

appearance of partiality, as explained in Caperton v. AT.

Massey Coal Co., Inc., 556 US __, 129 S Q. 2252 (2009).

Henley cites no authority under which he may bring a notion for
reconsideration of the <court's decision not to disqualify
Justi ce Roggensack.

16 Hi s assertion assumes that four justices of this court
have the power to renmove a fellow justice from participating in
pending matters on a case-by-case basis. This court has not
squarely addressed the institutional question of whether four

justices of this court have the power, on a case-by-case basis,

®> The dissenting opinion of the combined authorship of Chief
Justice  Abrahanson, Justice Bradley and Justice Crooks
(hereinafter Abrahanson dissent) notes that Henley is not
seeki ng reconsideration of the court's decision on the nerits of
whet her Henley should be afforded a new trial. Abr ahanson
di ssent, 941.
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to prevent a judicial peer from participating in a pending
matter. Gven Henley's notion, and the repetitive nature of
notions addressed to the court that request renoval of justices

6

from pendi ng proceedi ngs,” we address this institutional question

now. ’
17 The reader should not be msled by the dissenting
opinion's attenpts to characterize our decision as a ruling on
whet her Justice Roggensack ought to have been disqualified from
participation in Henley's case. Henley's notion to the court to
disqualify Justice Roggensack was not granted, and we see no
reason to take it up again. Accordingly, the dissent repeatedly
m scharacteri zes what we decide in this opinion.?
18 The question decided herein is an institutiona

question, i.e., whether recusal my be forced upon a fellow

justice on a case-by-case basis by his or her judicial peers

® A nmotion to disqualify a justice on a case-by-case basis
has beconme the notion du jour, as |litigants attenpt to
mani pul ate the decisions of this court by disqualifying justices
whom they think may decide against the position a |litigant
t akes. Bet ween April 2009 and April 2010, 12 notions requested
the court to disqualify a justice from participating in a
pendi ng case. In that one year period, nore notions to
disqualify a justice from a pending case were filed than the
total of such notions in the preceding 10 years.

" The dissent avoids the per curianis |egal conclusion that
a mpjority of the court does not have the institutional power to

disqualify a sitting justice on a case-by-case basis. For
exanpl e, the Abrahanson dissent attenpts to shift the reader's
focus wth a nunber of irrelevant, rhetorical guesti ons.

Abr ahanmson di ssent, 960.

8 Abrahanson di ssent, Y745-49, 51-56.
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This question inplicates constitutional functions: that of the
court as an institution and those of individual justices as
constitutional of ficers. Accordi ngly, we determne the
institutional question of whether the court has the power® to
prevent a justice from participating in pending proceedings, on
a case-by-case basis.

19 Qur decision on whether the court has the power to
disqualify a judicial peer on a case-by-case basis does not
affect one particular justice nore than any other justice. By
participating in this decision, no justice is sitting as a judge
of his or her own cause. Rat her, each justice, whether a part
of the majority opinion or witing in dissent, participated in
deciding this question. Full participation is appropriate
because the resolution of this question affects the court as an
institution, for which each justice has an equal role in
judicial decision nmaking, and it affects the function of each
justice as an independent constitutional officer. Accordi ngly,
all justices are affected equally by our determnation of the

scope of the court's power in this regard. See State v. Allen

2010 W 10, 91206, 322 Ws. 2d 372, 778 N.W2d 863 (Roggensack
J.).
10 Although notions to disqualify a justice from

participating in a particular case have increased dramatically

® The court may act when a quorum of four menbers of the
court participate, Ws. Const. art. VII, 84, c¢l. 1, and a
maj ority votes to act.
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since the United States Suprene Court decided Caperton, ! we have
reviewed and decided challenges to individual justices
participation in particular cases prior to Caperton. On

occasion, a nmotion to disqualify a justice has been brought
before the justice participated in a pending matter, and on
occasi on, such a motion has been Dbrought after t hat
partici pation has occurred.

11 Furthernore, the issue presented in Caperton is not
new to this state. Nearly two decades ago, in In re

Di sciplinary Proceedi ngs Against Crosetto, 160 Ws. 2d 581, 466

N.W2d 879 (1991), this court decided that when presented with a
motion for disqualification based on due process grounds, each
justice nust decide for hinself or herself whether his or her
disqualification was required. In Crosetto, the notion to
di squalify came before the court had decided the pending matter.
Crosetto alleged that each justice had a disqualifying persona
interest in Crosetto's disciplinary proceeding because Crosetto
had |eveled personal criticisnms against each justice on other
occasi ons. Id. at 584. Crosetto based his nmotion on the
appearance of partiality, citing the due process clauses of the
federal and state constitutions, and on Ws. Stat. 8 757.19(2)
(1989-90), just as Henley has here. |[|d. at 583.

12 The court denied Crosetto's disqualification notion.
In so doing, six justices of the court did not convene to decide

whet her the seventh justice should be prevented from

10 See supra note 6 above.
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participating in Crosetto's notion. I nstead, each justice,
i ndi vidually, decided Crosetto's notion. Each justice concl uded
for hinself or herself that he or she was inpartial and that his
or her participation did not create the appearance of

partiality.' 1d. at 584. The court expl ai ned:

The menbers of this court, individually, have
determined that none has a significant personal
i nt erest in the outcone of this disciplinary

proceedi ng such as would require our disqualification.
Each is satisfied that his or her inpartiality in this
proceeding is uninpaired and, further, that our acting
in this matter does not create the appearance of a
| ack of inpartiality.

I d. (enphasis added).

113 Crosetto's allegation that an appearance of partiality
was sufficient to cause a denial of his right to due process
under the federal and state constitutions is very simlar to the
notion that Henley brings before the court. Both notions were
based on an underlying allegation falling within the paraneters
of Ws. Stat. 8§ 757.19 (1989-90); both Crosetto's notion and
Henley's notion alleged a due process violation based on the

appearance of partiality; both notions were decided by the

11 Chief Justice Abrahanson served on the Wsconsin Suprene
Court when In re Disciplinary Proceedi ngs Against Crosetto, 160
Ws. 2d 581, 466 N.W2d 879 (1991), was decided. She deci ded
for herself that she was not partial and that her participation
in Crosetto's case did not create the appearance of partiality.
Id. at 584. The Abrahanson dissenting opinion asserts that a
justice's participation in such a decision that denies a notion
to disqualify that justice is "unprecedented in this court."

Abr ahanson di ssent, 949. This assertion is not correct. Al |
justices of the Wsconsin Suprenme Court participated in the
nmotion to disqualify in Crosetto, including Chief Justice

Abr ahamson who now wites in dissent.
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i ndividual justice for whom disqualification was sought; and
both Crosetto and Henley were provided due process by the
deci sions that the justices individually made.

14 In Donohoo v. Action Wsconsin, Inc., 2008 W 110,

191-2, 314 Ws. 2d 510, 754 N W2d 480, the disqualification
claim was nmade after the court had decided the pending case
Donohoo's notion for reconsideration contended that Justice
Butler should not have participated because he had received
contributions to his election canpaign from nenbers of Action
W sconsin's board and fromits attorney while Action Wsconsin's
case was pending before this court. 1d., Y25. W explained the
court's level of review when a party noves for disqualification

of a justice in a pending case:

"Appel | ate review of [a justice's] subj ective
determnation is limted to establishing whether the
judge made a determ nation requiring disqualification.
[ St at ed ot herwi se] [t] he revi ewi ng court must
objectively decide if the judge went through the
required exerci se of maki ng a subj ective
determ nation."

ld., Y24 (quoting State v. Harrell, 199 Ws. 2d 654, 663-64, 546

N.W2d 115 (1996) (internal quotation narks and citations
omtted).

15 The decisions on the nerits of the notions to
disqualify in Donohoo and Crosetto were nade first and |ast by
the individual justice for whom disqualification was sought.
They are consistent with this court's past treatnent of notions

to disqualify justices from pending cases. See City of Edgerton

V. Gen. Cas. Co. of Ws., 190 Ws. 2d 510, 521-22, 527 N W2d
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305 (1995) (concluding that Justice Geske's declaration in open
court that she would be inpartial despite the type of industry
that enployed a famly nenber denonstrated that she, herself

made the determ nation required); State v. Am TV & Appliance of

Madi son, Inc., 151 Ws. 2d 175, 183, 443 N W2d 662 (1989)

(concluding that because Justice Bablitch decided for hinself
that he could be inpartial, that decision was sufficient in
regard to deciding a notion alleging that the prior decision of
the court was void due to Justice Bablitch's participation).

16 In each of the cases where the disqualification of a
justice has been addressed, except one, the justice for whom
di squalification was sought nade the first and final decision on
the nmerits of the disqualification notion. The exception

occurred in Case v. Hoffrman, 100 Ws. 314, 75 N.W 945 (1898).

17 In Case, reconsideration of the court's decision was
prem sed on the allegation that Justice Newran should not have
participated in determning the nerits of the case. When the
nmoti on was decided, Justice Newran was dead and previous to his
death, he had not ruled on the notion. Id. at 354. Therefore,
there was no way for Justice Newnman to nake the first and | ast
decision on the notion. Accordingly, Case is not relevant to
the question of whether the court has the power to disqualify a
justice on a case-by-case basis.

118 Qur review of the power of the court vis-a-vis an
i ndividual justice begins with Article VII of the Wsconsin
Consti tution. Article VIl establishes the functions of the
W sconsin Suprenme Court as an institution. Article VII1 also

9
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describes the functions of an individual justice as a
constitutional officer. Therefore, we nust interpret the scope
of the court's power in a manner that is consistent with both
functions as prescribed in the Wsconsin Constitution.

119 Under Article VII, the functions of the Wsconsin
Suprenme Court include superintending authority over all courts
(Ws. Const. art. VII, § 3(1)); appellate jurisdiction over al
courts (Ws. Const. art. VII, 8 3(2)); and hearing of origina
actions and proceedings (Ws. Const. art. VII, 8 3(2)). The
court also has those inplied or inherent powers "essential" to
carrying out its constitutionally designated functions. State
v. Cannon, 199 Ws. 401, 402, 226 N.W 385 (1929).

20 The suprenme court perfornms its functions 1in the
adm nistration of justice. In so doing, the court "has an

i nherent power to adopt those statewi de neasures which are

absolutely essential to the due admnistration of justice in the

state.” In re Kading, 70 Ws. 2d 508, 518, 235 N w2d 409

(1975) (enphasi s added).

21 The court's superintending function nmay be exercised
t hrough disciplinary proceedi ngs brought for cause or disability
under the statewi de Code of Judicial Conduct (Judicial Code).?'?
It is through the Judicial Code that the court nmay exercise its

power over an individual suprene court justice. Ws. Const.

12 The Code of Judicial Conduct is contained in ch. 60 of
the Suprenme Court Rules. It was fornmerly referred to as the
Code of Judicial Ethics.

10
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art. VIl, 8 11; In re Kading, 70 Ws. 2d at 516-17; see also

Cannon, 199 Ws. at 402.

22 The Judicial Code provides justices with notice of
conduct that is prohibited and with procedural due process in
the adjudication of all clainmed violations of the Judicial

Code's provi sions. See, e.g., In re Judicial D sciplinary

Proceedi ngs Agai nst Laatsch, 2007 W 20, 299 Ws. 2d 144, 727

N. W2d 488; SCR ch. 60. Accordingly, when the power of the
court is brought to bear against a justice or judge pursuant to
the Judicial Code, it is exercised pursuant to standards of
conduct that are uniform throughout the state, with notice of
the violation and an opportunity to be heard. The court's
supervi sory power is not exercised at the request of a party who
seeks disqualification of a justice froma pendi ng proceedi ng.
123 Furthernore, while enploying the Judicial Code is a
part of the supervisory function of the supreme court,®® the
court's power to discipline judges and justices arises in
Article VI1 of the Wsconsin Constitution. The Judicial Code
provides no authority to the suprene court to disqualify a
justice from participating in a particular case when that

justice has considered and decided a notion to disqualify himor

13 The supervisory function of the supreme court also
enbodies the authority to regulate the practice of law in
W sconsin, Sands v. Menard, Inc., 2010 W 96, 151, 328 Ws. 2d
647, 787 N.W2d 384, and the authority to control the course of
l[itigation in the circuit courts, State ex rel. Fourth Nationa
Bank of Phil adel phia v. Johnson, 103 Ws. 591, 613, 79 N W 1081
(1899).

11
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her . See Donohoo, 314 Ws. 2d 510, ¢1124-25; Cty of Edgerton

190 Ws. 2d at 521-22; Am TV, 151 Ws. 2d at 183; Crosetto, 160
Ws. 2d at 584. Rat her, through its supervisory function, the
court has established a Judicial Code that enploys statew de,
uniform criteria for the exercise of judicial functions in all
cases.

24 In regard to limting an individual Wsconsin Suprene
Court justice's constitutional authority to act, Article VII of
the Wsconsin Constitution also establishes the circunstances
under which a justice can be prevented from exercising his or
her judicial functions. It provides that a justice nmay be
removed from office only through inpeachment (Ws. Const. art.
VII, 8 1); pursuant to a disciplinary proceeding brought before
the supreme court for cause or disability (Ws. Const. art. VII
8 11); and by address of both houses of the legislature (Ws.
Const. art. VII, 8§ 13). The voters may also recall a justice
(Ws. Const. art. XII, § 12).%

125 As we have expl ai ned, aside from actions brought under
the Judicial Code, "[t]he only constitutional authority" to
renmove a justice rests with the legislature, by inpeachnent or

address, see In re Kading, 70 Ws. 2d at 535, or the voters by

recall. Accordingly, we conclude that this court does not have

Y4 O course, defeat in an election (Ws. Const. art. VI
8§ 4(1), 8 9; Ws. Const. art. XlIl, 8 12) and a legislatively
i nposed mandatory retirenent age (Ws. Const. art. VII, 8§ 24(2))
also would termnate a justice's right to exercise judicial
functions.

12
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the power to renobve a justice from participating in an
i ndi vi dual proceeding, on a case-by-case basis.

26 Qur conclusion explaining the scope of power that this
court may exercise over a judicial peer is consistent wth the
court's past decisions on notions to disqualify a justice. I t
also is reflected in the court's |CP. The 10P directs that

nmotions to disqualify a justice are to be decided solely by the

justice at whomthe notion is directed. 10OP IIl.L.1. provides:
Recusal or Disqualification of Justices. A
justice nmay recuse hinself or herself under any
ci rcunstances sufficient to require such action. The
grounds for disqualification of a justice are set
forth in Ws. Stat. § 757.19. The decision of a

justice to recuse or disqualify hinself or herself is
that of the justice al one.

(Enmphasi s added.)

27 1In addition, the court's I1OP mrrors the way in which
the United States Suprene Court addresses notions to disqualify
a Supreme Court Justice. Wwen a notion is made to disqualify a
Justice of the Suprene Court, one of three things happens: (1)

the Justice for whom disqualification is sought decides the

13
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motion individually,® (2) the entire Supreme Court, including
the Justice for whom disqualification is sought, issues a one
sentence denial of the notion for disqualification, ! or
infrequently, (3) the entire Suprene Court issues a one sentence
denial of the nmotion for disqualification, with a notation that
one of +the Justices for whom recusal was sought did not
participate. !’

28 Furthernore, the United States Suprene Court has never

held that a majority of that Court has the power to disqualify

15 For exanple, in Cheney v. United States District Court
for the District of Colunbia, 541 U S. 913 (2004), Justice
Scalia, individually, decided the Sierra CCub's notion to
disqualify him See also Mcrosoft Corp. v. United States, 530
U S. 1301 (2000) (Justice Rehnquist denied the notion for his
di squalification.); Hanrahan v. Hanpton, 446 U S. 1301 (1980)
(Justice Rehnquist denied the notion to disqualify him); Laird
v. Tatum 409 U S. 901 (1972) (Justice Rehnquist denied the
nmotion to disqualify him); Gavel v. United States, 409 U S.
902 (1972) (Justice Rehnquist denied the notion for his own
disqualification.); and Guy v. United States, 409 U S. 896
(1972) (Justices Blackmun and Rehnquist individually denied the
di squalification notions that were directed to each Justice.).

 1n Ernest v. United States Attorney for the Southern
District of Al abama, 474 U.S. 1016 (1985), the Court, including

Justice Powell, issued a one sentence denial of the notion to
disqualify Justice Powell; in Kerpelman v. Attorney Gievance
Comm ssion of Maryland, 450 U S. 970 (1981), the Court,
including Justice Burger, summarily denied the nption to

disqualify Justice Burger; in Serzysko v. Chase Manhattan Bank,
409 U. S. 1029 (1972) the Court, including Justices Powell and
Rehnqui st, denied notions to disqualify Justice Powell and
Justice Rehnquist in a one sentence statenent.

Y In Wlson v. Dellunms, 438 U S 916 (1978), recusal was
sought for both Justice Blackmun and Justice Rehnquist. In a
one sentence statenent, the court denied the notion. Justice
Rehnqui st took no part in the decision, but Justice Blacknun did
participate. I1d.

14
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anot her Justice, i.e., a judicial peer, from participating in a
pendi ng proceedi ng because the Justice at whom the notion is
directed is not inpartial or that there is the appearance that
the Justice is not inpartial.' Significantly, the United States
Suprene Court has not changed its own procedures on recusal
subsequent to its decision in Caperton.

129 Little has been witten about the institutional power
of a mpjority of the Suprene Court relative to a notion to
disqualify a fellow Justice. However, Justice Robert Jackson
took issue with notions to disqualify an individual Justice that
were addressed to the court as a whole and therefore, appeared
to seek disqualification of a judicial peer by the vote of a

majority of the court. In Jewel|l Ridge Coal Corp. v. Local No.

6167, United Mne Wrkers of Anerica, 325 U. S. 897 (1945), he

expl ai ned his concern: “In nmy opinion the conplaint is one
whi ch cannot properly be addressed to the Court as a whole and
for that reason | concur in denying it." 1d. at 897 (Jackson,
J., concurring). He reasoned that "[t]here is no authority

known to nme under which a mgjority of this Court has power under

18 There have been occasions when a Justice's health has
i npacted on court work. For exanple, in 1975 Justice WIlliam O
Douglas suffered a serious stroke that Ileft him severely
conpr om sed. Seven of the remaining Justices decided not to
assign Justice Douglas any nore opinions to wite. However,
Justice Douglas was not disqualified from further participation
in pending cases. See David J. Garrow, Mental Decrepitude on
the U S. Suprenme Court: The Historical Case for a 28th
Amendnent, 67 U. Chi. L. Rev. 995 (2000).

15
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any circunstances to exclude one of its duly comm ssioned
Justices fromsitting or voting in any case." |1d.

130 More recently, in a 2004 interview, Justice Ruth Bader
G nsburg explained that the decision about whether a Suprene
Court Justice wll be disqualified from participating in a
proceeding is always nmade by the individual Justice at whom the
nmotion to disqualify is directed. Rut h Bader G nsburg, An Open

Di scussion with Justice Ruth Bader G nsburg, 36 Conn. L. Rev.

1033, 1039 (2004).

131 For nore than 150 years, the Wsconsin Suprenme Court
has provided due process to novants seeking disqualification of
a justice in a pending proceeding by consistently follow ng the
practice of the United States Suprenme Court in |like notions and
in regard to challenges to court decisions based on allegations
that a particular justice should not have participated. As
expl ained above, the court's past practice for addressing
nmotions to disqualify a justice from a particular proceeding is
firmy grounded in and required by the Wsconsin Constitution,
whi ch sets out the functions of the court and the ways in which
performance of the duties of a justice may be limted. Due
process is provided in all cases by the justice at whom the
nmotion to disqualify is directed. Crosetto, 160 Ws. 2d at 584.
Henl ey received due process in the sane manner here as Chief
Justice Abrahanmson provided due process to Crosetto when

Crosetto noved for Chief Justice Abrahanson's disqualification.

16
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132 Henley also ties his due process allegation to
Caperton. However, Caperton has nothing to do with Henley's
pendi ng noti on.

133 First, as the United States Supreme Court repeatedly
said in its decision in Caperton, that decision is based on
extraordinary and extrenme facts.!® Caperton, 556 U S. at __
129 S. C. at 2256, 2262, 2265. No extraordinary or extremne
facts are related to Henley's notion. Second, Caperton
addressed due process concerns in the context of a judicial
el ection where extraordinarily large expenditures were nade to
elect a particular justice who then decided the case in which
the contributor held a vested interest. [d. at 2265. Henley's
motion is not based on extraordinary judicial el ection
contributions nade by a party with a then pending case. Third,
Caperton did not decide whether a majority of the West Virginia
court had the power to disqualify a judicial peer. Rat her, in
Caperton, the United States Suprene Court reviewed the actions
of a state court justice and concluded that the justice,
himself, did not apply the correct standard to the notion to

recuse when he decided it. [|d. at 2265.

9 1n Caperton v. A T. Massey Coal Co., Inc., 556 US. |
129 S. &. 2252 (2009), a party directly influenced a justice's
election to the Supreme Court of Appeals of Wst Virginia
through extraordinarily large expenditures when that party's
case was pending and it was reasonably foreseeable that the
pendi ng case would cone before the newly elected justice. Id.
at 2264- 65.

17
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134 The Suprene Court reinforced the focus of Caperton's

holding in Ctizens United v. Federal Election Conm ssion, 558

us _, 130 S. C. 876 (2010), when it explained, "Caperton

held that a judge was required to recuse hinself" based on the

timng of the extraordinary judicial canpaign contributions that
were made. Id. at 910 (enphasis added). Caperton cannot be
read to support Henley's assertion that a nmgjority of this court
has the power to renove a judicial peer from participating in a
pendi ng case.

135 In addition, were Caperton expanded to support the
disqualification of a justice on facts Iless extrenme and
egregi ous than those on which the Caperton decision was based, a
party could attenpt to affect the outconme of his case by filing
disqualification notions against certain justices and not
agai nst other justices. See Allen, 322 Ws. 2d 372, 19260
(Ziegler, J., concurring).

136 Furthernore, four justices forcing a fellow justice
off a pending case will not increase the public's perception
that the court is an inpartial decision naker. Rat her, the
specter of four justices preventing another justice from
participating will just as likely be seen by the public as a
bi ased act of four justices who view a pending issue differently
fromthe justice whomthey disqualified.

137 Finally, renoval of a justice from participating in an
i ndi vidual case negatively inpacts judicial independence. Thi s
is so because notions for disqualification are not nmade in
regard to a justice that the novant believes wll decide the

18
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pending case in the novant's favor. Rat her, they are nmade to
exert pressure on a justice the novant believes wll not decide
the case as the novant wants it to be decided, or in notions
after decision in order to cancel a justice's participation from

a deci sion under which the novant did not prevail. See Donohoo,

314 Ws. 2d 510, 911-2 (noving to disqualify Justice Butler, who
deci ded agai nst Donohoo); Jackson v. Benson, 2002 W 14, 12 &

n. 2, 249 Ws. 2d 681, 639 N. W 2d 545 (seeki ng t he
di squalification of Justice WIcox, who had participated in the

majority decision against Jackson); City of Edgerton, 190

Ws. 2d at 515-16 (requesting the disqualification of Justice
Geske, who had participated in the majority decision); and Am
TV, 151 Ws. 2d at 177 (noving to disqualify Justice Bablitch
who had participated in the majority decision that decided
against the State).

138 Henley's assunption that a majority of this court has
the power to disqualify a judicial peer who has denied a notion
to wthdraw from a pending matter is wthout |egal foundation.
The constitutional functions of the court as an institution are
set out in the Wsconsin Constitution, as are the ways in which
a justice's constitutional functions nay be limted. Henl ey' s
assunption is inconsistent wwth those constitutional provisions.

1. CONCLUSI ON

139 Accordingly, we conclude as follows: (1) Henley's
nmotion for reconsideration neets none of the <criteria for
granting a notion for reconsideration and is therefore denied
(2) determning whether to recuse is the sole responsibility of
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t he i ndi vi dual justice for whom disqualification from
participation is sought; (3) a mgjority of this court does not
have the power to disqualify a judicial peer from performng the
constitutional functions of a Wsconsin Suprene Court justice on
a case-by-case basis; and (4) Henley has recei ved due process.

M40 The nmotion for reconsideration is denied wthout

costs.

20
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141 SH RLEY S. ABRAHAMSON, C.J., ANN WALSH BRADLEY, J.,
and N PATRICK CROCKS, J. (di ssenting). The per curiam
correctly observes that Henley's notion for reconsideration is
in essence a notion pursuing the disqualification of Justice
Patience D. Roggensack. The notion asserts that the court's

decision in State v. Henley! violates the Due Process C ause of

the Fourteenth Anmendnent to the United States Constitution
because:

(A) Qur court has failed to provide any process for
judicial review of Justice Roggensack's deci sion not
to recuse herself.?

(B) Justice Patience D. Roggensack has inappropriately

participated in the Henl ey deci sion.

! State v. Henley, 2010 W 97, 328 Ws. 2d 544, 787
N. W 2d 350.

The words "recusal" and "disqualification" are effectively
synonynmous and are often used interchangeably, as we use them

her e. Sonme distinguish between the two words, using "recusal™
to refer to a judge's decision to stand down voluntarily and
"disqualification” to refer to t he statutorily or

constitutionally mandated renoval of a judge on the request of a
nmovi ng party. See State v. Alen, 2010 W 10, 19 n.1, 322
Ws. 2d 372, 778 N. W 2d 863.

2 See McKnett v. St. Louis & S.F. Ry. Co., 292 US. 230,
232-34 (1934) ("[T]he Federal Constitution prohibits state
courts of general jurisdiction from refusing [to enforce a
federal right] solely because the suit is brought under federa
law. . . . A state may not discrimnate against rights arising
under federal laws. ") . See also Terry . Kol ski , 78
Ws. 2d 475, 482, 254 N.W2d 704 (1977); State v. Allen, 2010 W
10, 9146-47, 322 Ws. 2d 372, 778 N.W2d 863 (Abrahanson, C.J.,
Bradl ey, J., & Crooks, J., |ead opinion).

1
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42 Henley's notion thus asks the court to rule on the
legality of Justice Roggensack's participation in deciding this

case.

® Here is the history of Henley's notions to recuse Justice
Roggensack. Henley initially addressed a notion only to Justice
Roggensack to recuse herself on the basis of Ws. Stat.
8§ 757.19(2)(e) (the justice had previously handl ed the action or
proceeding at issue while judge of an inferior court) and
(2)(g), (subjective bias) and SCR 60:04(4) (Code of Judicial
Conduct). Henley clainmed that Justice Roggensack should not be
sitting on his case because she sat on the "sanme case" when she
was a judge on the court of appeals.

Justice Roggensack denied the notion, concluding that she
is not precluded from participation in the present case under
Ws. Stat. 8§ 757.19(2)(e) and (g) or SCR 60.04(4). For the
menor andum deci sion, see State v. Henley, 2010 W 12, 322
Ws. 2d 1, 778 N. W 2d 853.

Henl ey then addressed a notion to the court to disqualify
Justice Roggensack on the basis of Ws. Stat. 8 757.19(2)(e) and
(2)(g). The court ordered the State of Wsconsin to respond to
Henley's notion and nmenorandum in an unpublished order dated
Feb. 8, 2010, which is attached for reference. Justice
Roggensack did not participate in this Feb. 8, 2010, order.

The court then issued the attached unpublished order dated
May 24, 2010, addressing Henley's notion addressed to the court.
Justice Roggensack did not participate in this My 24, 2010,
order. The order stated, anong other things, that the justices
divided 3-3 and that "[n]o four justices have agreed to grant
Henley's notion to the court to disqualify Justice Roggensack on
grounds of Ws. Stat. 8 757.19(2)(e)." See May 24, 2010, order
attached hereto.
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143 Yet it is Justice Roggensack who provides the fourth
and deciding, vote for the unauthored per curiam denying
Henl ey's notion to disqualify Justice Roggensack.

44 Justice Roggensack joins three colleagues, Justices
David T. Prosser, Annette K Ziegler, and Mchael J. Gabl enan,

to nmake four to rule on the notion to disqualify Justice

Roggensack. Thus Justice Roggensack participates in a matter
review ng her own conduct. Wthout her vote there is no "per
curiam"™ no "by the court.” Wthout her vote there is no

deci sion by the court.
45 Justice Roggensack fails to respect a bedrock
principle of law that predates the Anmerican justice system by

nore than a century—=no man is allowed to be a judge of his own

In the May 24, 2010, court order, Justice David T. Prosser,
Justice Annette K. Ziegler, and Justice Mchael J. Gableman
concluded that the court does not have the power to disqualify a
fellow justice, referring to the witings of Justices Prosser,
Roggensack, and Ziegler in State v. Alen, 2010 W 10, 322
Ws. 2d 372, 778 N W2d 863. Chi ef Justice Abrahanmson, Justice
Ann \Wal sh Bradley, and Justice N Patrick Crooks also referred
to their separate witing in State v. Allen, concluding that it
appears the court has the power (jurisdiction) to disqualify a
justice and that this court has exercised its jurisdiction to
decide disqualification notions against individual justices
under 8§ 757.19(2).

In the notion presently before the court, Henley again asks
the court to disqualify Justice Roggensack from participating in
hi s case. This notion offers new reasons to disqualify Justice
Roggensack based on the reasoning in the court's opinion
deciding the nerits of Henley's case.

3
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cause"*—a principle recently repeated by Justice Anthony

Kennedy, witing for a ngjority of the United States Suprene
Court in the Caperton case.®
146 That Justice Roggensack participates in this notion

for reconsideration is not a due process or ethical calculation

4 See, for exanple, Justice Scalia's reference to "the
w sdom of the ancient maxim "aliquis non debet esse Judex in
propria causa' —Ro man ought to be a judge of his own cause,” in
Tellabs, Inc. v. Mkor Issues & Rights, Ltd., 551 U S. 308, 329
n.* (2007) (Scalia, J., concurring) (quoting Dr. Bonhamls Case,
77 Eng. Rep. 638, 646, 652 (C.P. 1610)); and Ex parte Ah O, 13
Haw. 534, 1901 W 1300, *14 (1901) (Galbraith, J., dissenting)
(""No man shall be a judge in his own cause' is a nmaximthat is
ancient in use and of universal application in Anglo-Saxon
comunities.").

See also In re Murchison, 349 U S. 133, 136 (1955):

To this end no man can be a judge in his own case and
no man is permtted to try cases where he has an

interest in the outcone. That interest cannot be
defi ned W th preci si on. Ci rcunst ances and
rel ati onshi ps nust be considered. This Court has

sai d, however, that 'Every procedure which would offer
a possible tenptation to the average mn as a

judge . . . not to hold the balance nice, clear, and
true between the State and the accused denies the
|atter due process of |aw' Tumey v. State of Ohio

273 U. S. 510, 532, 47 S. C. 437, 444, 71 L. Ed. 749.
Such a stringent rule may sonetines bar trial by
judges who have no actual bias and who would do their
very best to weigh the scales of justice equally
bet ween contending parties. But to perform its high
function in the best way 'justice nust satisfy the
appearance of justice.' Ofutt v. United States, 348
us 11, 14, 75 S. C. 11, 13.

°> Caperton v. A T. Massey Coal Co., 129 S. Ct. 2252, 2265
(2009) (reversing a judgnent of the Supreme Court of Appeals of
West Virginia on the grounds that the Due Process C ause of the
Fourteenth Anmendnment to the United States Constitution was
violated when a justice in the majority participated in the case
when obj ective standards required recusal).

4
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but a mathenmatical one: one vote plus three votes equals an
attenpt to achieve a majority.®

147 The  per curiam attenpts to obfuscate Justice
Roggensack's being the judge of her own cause by saying that she

can participate because "all justices are affected equally by
[the] determination of the scope of the court's power in this
regard.” Per curiam op., 19 (enphasis added). This attenpt to
obfuscate is not persuasive. Henl ey's notion focuses on one
justice, Justice Roggensack.

148 1t was Justice Roggensack's participation in a related
case while she was a judge of the court of appeals that has

stinulated the two recusal notions in Henley's case. It is

Justice Roggensack who disqualified herself from the court's

See Justice Crooks' separate witing in State v. Allen,
2010 W 10, 9190, 322 Ws. 2d 372, 778 N.W2d 863, commending
Justice Gableman on withdrawing from the Allen decision, which
involved a disqualification notion addressed to Justice
Gabl eman.

In Wsconsin, if a justice should have been disqualified
from considering the case and nevertheless participates, the
decision is void. State v. Am TV & Appliance of Mdison, Inc.,
151 Ws. 2d 175, 179, 443 N.W2d 662 (1989).

® The defendant's same due process arguments about the
court's decision apply to the court's denial of his notion for
reconsi derati on:

(A) Justice Roggensack has inappropriately participated in
the denial of Henley's notion for reconsideration.

(B) The per curiam decision explicitly declares that no
process exists in this court to review a single justice's
decision not to recuse herself on due process grounds short of
removal from office through constitutional neans or judicial
di scipline. Per curiam 924-25.

5
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decisions on Henley's first recusal notion. It is Jdustice
Roggensack who now decides that she can participate in deciding
Henl ey's second notion to disqualify her; this second notion is
the notion addressed in the per curiam It is Justice
Roggensack's refusal to disqualify herself in the Henley case
that is chall enged—no one else's. It is Justice Roggensack who
is imrediately and directly affected by Henley's recusa
noti ons.

149 A justice's participation in a notion addressed to the
court <challenging that justice's refusal to disqualify 1is
unprecedented in this court. In every case in which a notion
has been addressed to the court seeking review of a justice's
participation in a case, the challenged justice has not
participated in deciding the motion.’

150 Over the years, several justices, including nost
recently Justice Ziegler and Justice @Gableman, did not
participate in the court's decisions on notions seeking court

review of their decisions to participate in cases.® Wy is this

“In In re Disciplinary Proceedings Against Crosetto, 160
Ws. 2d 581, 466 N W2d 879 (1991), wupon which the per curiam
relies, no notion was addressed to the court. For a discussion
of In re Disciplinary Proceedi ngs Against Crosetto, 160 Ws. 2d
581, 466 N WwW2d 879 (1991), and a full reprint of In re
Di sciplinary Proceedings Against Crosetto, see State v. Allen,
322 Ws. 2d 372 at 710 n.2, Appendix A

8 See Krier v. Vilione, Nos. 2006AP1573 & 2006AP2290
(motions filed <challenging Justices Ziegler and Gableman;
neither justice participated in court order ruling on notion.)

See the unpublished court orders in the follow ng cases, in
whi ch the challenged justice did not participate in the court's
order about disqualifying the justice:

6
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case different from all other cases addressing recusal of a
justice?

51 The answer, of course, is that this per curiamis not
different. W need go no further for an illustration of the
axiom that a justice does not participate in the court's
decisions on notions seeking court review of that justice's

deci si on to partici pate t han Justice Roggensack' s not

State v. Carter, No. 2006AP1811-CR, unpublished order (Ws.
S. CG. Mar. 1, 2010) (Justice Gabl eman not partici pati ng)

State v. Cross, No. 2009AP3-CR, unpublished order (Ws. S
Ct. Nov. 11, 2009) (Justice Gableman not participating)

State v. Dearborn, No. 2007AP1894-CR, wunpublished order
(Ws. S. CG. Mar. 1, 2010) (Justice Gabl eman not participating)

State v. Jones, No. 2008AP2342-CR, unpublished order (Ws.
S. C. Dec. 16, 2009) (Justice Gabl eman not participating)

State v. Littlejohn, No. 2007AP900-CR, wunpublished order
(Ws. S. C. Mar. 1, 2010) (Justice Gabl eman not partici pating)

State v. MQ@ire, No. 2007AP2711-CR, unpublished order
(Ws. S. . Cct. 2, 2009) (Justice Gableman not participating)

State v. Sveum No. 2008AP658-CR, unpublished order (Ws.
S. C. Dec. 21, 2009) (Justice Gabl eman not participating)

See the followi ng cases in which the challenged justice did
not participate in the court's decision determning the validity
of a decision in which the challenged justice participated:

State v. Anmerican TV, 151 Ws. 2d 175, 443 N W2d 662
(1989) (Justice Bablitch not participating)

City of Edgerton v. Gen. Cas. Co., 190 Ws. 2d 510, 527
N. W2d 305 (1995) (Justice Geske not participating)

Jackson v. Benson, 2002 W 14, 249 Ws. 2d 281, 639
N. W2d 545 (Justice WIcox not participating)

Donohoo v. Action Ws., Inc., 2008 W 110, 314 Ws. 2d 510,
754 N.W2d 480 (Justice Butler not participating)

7
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participating in tw orders of this court relating to the
court's consideration of Henley's prior notion seeking court
review of Justice Roggensack's decision to participate in the
Henl ey case. ®

52 Justice Roggensack did not participate in the Feb. 8,
2010, order ordering briefs on the issue of Justice Roggensack's
di squalification.!® The order is attached.

153 Justice Roggensack did not participate in the My 24,
2010, order in which Justices Prosser, Ziegler, and Gablenman
declared the court had no power to disqualify Justice
Roggensack. ! The order is attached.

154 Moreover, Justice Roggensack, wthout explanation,
wi thdraws from participation in an unpublished order dism ssing
Yasmne Clark's notion to file an am cus brief to reconsider the
Henley opinion, even though Justice Roggensack previously
participated in granting Ms. Cark's notion to file the am cus
brief.?

55 Acting inconsistently in deciding various issues in

the Henl ey case, Justice Roggensack now participates in this per

9 See note 3 above.

10 See note 3 above.

1 See note 3 above.

12 See unpublished order in State v. Henley, of even date as

this per curiam dismssing Yasm ne Clark's notion to reconsider
t he Henl ey opinion. Previously Justice Roggensack participated
in granting Yasmne Clark's notion for leave to file a non-party
bri ef. See State v. Henley, No. 2008AP697, unpublished order
(Ws. S. C. Dec. 8, 2010).




No. 2008AP697-CR. ssa

curiam decision that addresses a notion to reconsider the Henley
case.

56 Justice Roggensack's inconsistent conduct in sonetinmes
di squalifying herself in the Henley case, and other tinmes not,
conflicts not only with accepted practice in this court but also
with Suprene Court Internal Operating Procedure I[1.L.1., which
provides in part: "When a justice recuses or disqualifies
himself or herself, the justice takes no further part in the
court's consideration of the matter."?®

157 We turn now to the witings of Justice Roggensack and
t hree col | eagues. Four justices, Justices Prosser, Roggensack
Ziegler, and Gableman, witing as a per curiam reach the
fol |l owi ng concl usi ons:

(A) This court does not "have the power to disqualify a

judicial peer from performng the constitutional functions

of a Wsconsin Suprene Court Justice on a case by case

basis. "

13 For a discussion asserting that due process should be
extended so that once a judge has recused hinself or herself,
the judge may no longer affect the case, see S. Matthew Cook,
Note, Extending the Due Process Clause to Prevent a Previously
Recused Judge from Later Attenpting to Affect the Case from
Wii ch He was Recused, 1997 B.Y.U. L. Rev. 423.

14 Per curiam opinion joined by Justices Pr osser,
Roggensack, Ziegler, and Gabl eman, 12, 25, 39.

As we stated in our witing in State v. Allen, 2010 W 10,
322 Ws. 2d 372, 778 N W2d 863, on the basis of our own
research we concluded that the court had the power to disqualify
a judicial peer, but we asked for briefs and oral argunent on
this issue.
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(B) "Henley has received due process."?

158 Justices Patience D. Roggensack, David T. Prosser,
Annette K. Ziegler, and Mchael J. Gableman decide that the
court has no power to disqualify Justice Roggensack. They reach
this decision without the benefit of briefs or oral argunent
The court has never had the benefit of briefs or oral argunent
on this issue in any case. Thus the court deviates from the
traditional adversarial system the foundation of our |egal
system and j uri sprudence.

159 The per curiam joined by these four justices
essentially treats the due process claim challenging the
participation of a justice as nonjusticiable but then, in an
i nconsi stent shift, decides the due process issue.?® Thus

Justice Roggensack participates in deciding the constitutional

validity of her participation in the Henley case. Her
participation is no longer limted to deciding the scope of the
court's power to disqualify a judge. Justice Roggensack is a

j udge of her own cause.
160 WII Justices Pr osser, Roggensack, Zi egl er and
Gabl eman comrent on all recusal notions challenging a justice

thus rendering an advisory opinion even though they insist they

15 Per curiam opinion joined by Justices Pr osser,
Roggensack, Ziegler, and Gabl eman, 912, 32-35, 39.

16 As Justice Crooks wote in Allen, 322 Ws. 2d 372, 9188,
"[t]he witings by Justices Roggensack and Prosser, thus,
essentially treat the due process claimas nonjusticiable."

10
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| ack the power to disqualify a justice? ¥ O will they coment
on only those recusal notions in which they can hold in favor of
the challenged justice? And are they going to continue to
cooment on the grounds raised for disqualification wthout
briefs or oral argunent, as they do in the present case?

161 We three disagree with the conclusions that our four
col | eagues reach. The allegations in the nmotion and the
conclusions in the per curiam are sufficient to justify briefs,
oral argunent, and full consideration. This notion should have
been handl ed in an open, transparent, conprehensive manner.

62 1In support of their conclusions, the four justices
joining the per curiam substantially rely on and repeat mnuch of

Justice Roggensack's authored witing in State v. Allen, 2010 W

10, 322 Ws. 2d 372, 778 N.W2d 863, in which Justices Prosser
and Ziegler both joined and wote separately. Justice Gabl eman
withdrew from participation in Alen, which involved the
defendant's chall enge to Justice Gabl enan's participation.

163 We three wote at great length in Allen, covering 87
printed pages in the Wsconsin Reporter. In addition, Justice
Crooks wote a six-page separate opinion. W concluded in Alen
on the basis of our research (although we sought briefs) that

the court not only had jurisdiction (power) to decide the

17 Conpare Justice Prosser's separate witing in Allen, 322
Ws. 2d 372, 1250, suggesting solutions such as personal and
col l ective persuasion of a colleague who refuses to wthdraw,
delay of a case, or involvenent of the Judicial Conm ssion, with
his position in the order in State v. Henley (attached)
suggesting an advi sory opi ni on.

11
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di squalification of a justice, but also had the constitutional
responsibility to decide the issue.!®

164 In Allen, we wote on all the topics addressed in the
per curiam including the court's jurisdiction to disqualify a
justice or a judge; all the cases the per curiam cites; the

subj ective and objective grounds of disqualification under Ws.

8 For a proposed resolution before the American Bar
Association recommending that state suprene courts clearly
articul ate pr ocedur es for j udi ci al di squalification
determ nations, including pronpt review by another judge or
tribunal, or as otherwise provided by law or rule of court, of
denials of requests to disqualify a judge, see:

AMERI CAN BAR ASSCCI ATl ON
STANDI NG COWM TTEE ON JUDI CI AL | NDEPENDENCE
REPORT TO THE HOUSE OF DELEGATES
RESCLUTI ON

RESOLVED, That the American Bar Association urges
states to establish clearly articulated procedures
for:

A. Judicial disqualification determ nations; and

B. Pronpt review by another judge or tribunal, or as
otherwi se provided by law or rule of court, of denials
of requests to disqualify a judge.

FURTHER RESOLVED, That the Standing Conmttee on
Ethics and Professional Responsibility and the
Standing Committee on Professional D scipline should
proceed on an expedited basis to consider what
anendnents, if any, should be nmade to the ABA Mbdel
Code of Judicial Conduct or to the ABA Mdel Rules of
Prof essi onal Conduct to provide necessary additional
gui dance to the states on disclosure requirenents and
standards for judicial disqualification.

12
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Stat. 8§ 757.19(2); this court's prior cases deciding the due
process and statutory rights of a litigant when a chall enged
justice or a judge participated in a natter; the recusal
practices of the United States Suprene Court and supreme courts
of other states; +the Caperton decision; and due process
standards of disqualification.

165 For ease of reference we include pinpoint citations to

our analysis in Allen of cases discussed in the per curiam

deci si on:
Caperton v. A T Massey Coal Co., Inc., 556 U.S. _ |, 129 S
Ct. 2252 (2009): See Allen, 322 Ws. 2d 372, 1988-098,
passi m

In re Disciplinary Proceedings Against Crosetto, 160
Ws. 2d 581, 466 N W2d 879 (1991): See Allen, 322
Ws. 2d 372, Y10 n.2, Appendix A

Donohoo . Action W sconsin, | nc., 2008 W 110, 314
Ws. 2d 510, 754 N W2d 480: See Allen, 322 Ws. 2d 372,
142.

State v. Harrell, 199 Ws. 2d 654, 546 N W2d 115 (1996):
See Allen, 322 Ws. 2d 372, 1186 n.54, 98 n. 68.

City of Edgerton v. Ceneral Cas. Co. of Ws., 190 Ws. 2d
510, 527 N.W2d 305 (1995): See Allen, 322 Ws. 2d 372,
1976, 165.

State v. Anerican TV & Appliance of Mdison, Inc., 151
Ws. 2d 175, 443 N W2d 662 (1989): See Allen, 322
Ws. 2d 372, 1141, Appendi x A

Case v. Hoffrman, 100 Ws. 314, 74 N W 220 (1898): See
Allen, 322 Ws. 2d 372, 1139-40, 73.

State v. Cannon, 199 Ws. 401, 226 N.W 385 (1929): See
Allen, 322 Ws. 2d 372, 183.

In re Kading, 70 Ws. 2d 508, 235 N.W2d 409 (1976): See
Allen, 322 Ws. 2d 372, 1148, 53, 81.

13
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Jackson . Benson, 2002 W 14, 249 W-s. 2d 681, 639
N. W2d 545: See Allen, 322 Ws. 2d 372, 941 n. 15.

Cheney v. United States Dist. Court for Dist. of Colunbia,
541 U.S. 913 (2004): See Allen, 322 Ws. 2d 372, 1160,
152-54.

M crosoft Corp. v. United States, 530 U S. 1301 (2000):
See Allen, 322 Ws. 2d 372, 1149 n. 18.

Hanrahan v. Hanpton, 446 U S. 1301 (1980): See Allen, 322
Ws. 2d 372, 1159 n.37, 151 n. 20.

Laird v. Tatum 409 U S. 901 (1972): See Allen, 322
Ws. 2d 372, 159 n.37, 151 n.20, 153 n.23.

Gravel v. United States, 409 U S. 902 (1972): See Allen,
322 Ws. 2d 372, 1959 n.37, 151 n. 20.

@y v. United States, 409 U S. 896 (1972): See Allen, 322
Ws. 2d 372, 1159 n.37, 151 n. 20.

Ernest v. U S. Attorney for S. Dist. of Al abama, 474 U S
1016 (1985): See Allen, 322 Ws. 2d 372, 9158 n.36, 150
n. 19.

Kerpel man v. Attorney Gievance Commin of M., 450 U. S. 970
(1981): See Allen, 322 Ws. 2d 372, 1158 n.36, 150 n. 19.

Serzysko v. Chase Manhattan Bank, 409 U. S. 1029 (1972):
See Allen, 322 Ws. 2d 372, 1158 n.36, 150 n. 19.

Jewell Ridge Coal Corp. v. Local No. 6167, 325 U S. 897
(1945): See Allen, 322 Ws. 2d 372, 1161, 140-48.

166 We have reviewed our Allen witings. We shall not

rewwite our witings in Allen or attenpt to summarize them W

stand by our Allen writings. We incorporate themin full into

this dissent.
167 For the reasons set forth, we dissent from the deni al

of Henley's notion for reconsideration.
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a o OFFICE OF THE CLERK

Supreme Qourt of Wisconsin

110 EAST MAIN STREET, SUITE 215
P.O. Box 1688
MaADISON, WI 53701-1688

TELEPHONE (608) 266-1880
FACSIMILE (608) 267-0640

Web Site: www.wicourts.gov

February 8, 2010

To:

Keith A. Findley Colleen Ball

Frank J. Remington Center
975 Bascom Mall
Madison, WI 53706-1399

Susan V. Happ

District Attorney
-Rm. 225

320 South Main Street

Jefferson, WI 53549

Katherine Desmond Lloyd
Assistant Attorney General
P.O. Box 7857

Madison, WI 53707-7857

State Public Defender's Office Appellate
Division

735 North Water St. #912

Milwaukee, WI 53202

Nicholas L. Chiarkas

State Public Defender's Office
Box 7923

Madison, W1 53707-7923

William J. Tyroler

Asst. State Public Defender
735 North Water St. #912
Milwaukee, WI 53202

You are hereby notified that the Court has entered the following order:

2008AP0697 State v. Henley L.C. #98-CF-486

On October 30, 2009, Defendant-Respondent Dimitri Henley filed his motion directed to
Justice Patience D. Roggensack individually seeking her disqualification and/or recusal in this
matter. On November 25, 2009, Justice Roggensack filed her memorandum decision denying
Henley’s motion. On January 8, 2010, Henley filed his motion requesting that this court enter an
order disqualifying Justice Patience Roggensack from participating in the merits of this matter
under Wis. Stat. § 757.19(2)(e).

IT IS ORDERED that the State of Wisconsin shall respond to Henley’s January 8, 2010
motion and memorandum within 10 days of the date of this order.
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IT IS FURTHER ORDERED that Defendant-Respondent Dimitri Henley shall file a
reply or a letter stating that no reply will be filed within 5 days of receipt of the State’s response.

Roggensack, J. is not participating in the court’s consideration of Henley’s recusal motion
directed to the court.

David R. Schanker
Clerk of Supreme Court
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FACSIMILE (608) 267-0640

Web Site: www.wicourts.gov

To:

Hon. Jacqueline R. Erwin
Circuit Court Judge
Jefferson County Courthouse
320 S. Main Street
Jefferson, WI 53549

Carla Robinson

Clerk of Circuit Court
Jefferson County Courthouse
320 S. Main Street
Jefferson, W1 53549

Keith A. Findley

Frank J. Remington Center
975 Bascom Mall
Madison, WI 53706-1399

Susan V. Happ
District Attorney

Rm. 225

320 South Main Street
Jefferson, WI 53549

May 24, 2010

Katherine Desmond Lloyd
Assistant Attorney General
P.O. Box 7857

Madison, WI 53707-7857

Colleen Ball

State Public Defender's Office Appellate
Division

735 North Water St. #912

Milwaukee, WI 53202

Nicholas L. Chiarkas

State Public Defender's Office
P.O. Box 7923

Madison, WI 53707-7923

William J. Tyroler

Asst. State Public Defender
735 North Water St. #912
Milwaukee, WI 53202

You are hereby notified that the Court has entered the following order:

2008AP697-CR State of Wisconsin v. Dimitri Henley (L.C. #1998CF486)

On October 30, 2009, Defendant-Respondent Dimitri Henley filed a motion addressed to
Justice Patience D. Roggensack requesting her recusal and/or disqualification from further

participation in the consideration or decision in this matter. Henley's motion argued for recusal
and/or disqualification pursuant to Wis. Stat. § 757.19(2)(e), Wis. Stat. § 757.19(2)(g), and SCR

60:04(4).
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o On November 25, 2009, Justice Patience D. Roggensack filed a Memorandum Decision
concluding that she is "not precluded by law from participation" in the present case under Wis.
Stat. § 757.19(2)(e) and (g) or SCR 60:04(4). Justice Patience D. Roggensack's memorandum
Decision offered an explanation why § 757.19(2)(¢) did not apply in the instant matter and
individually denied the motion.

On January 8, 2010, Henley filed a motion addressed to the full court asking the court to
disqualify Justice Patience D. Roggensack from participation in the merits of the case on the
basis of § 757.19(2)(e). Wisconsin Stat. § 757.19(2)(e) provides that a judge shall disqualify
himself or herself from a proceeding "When a judge of an appellate court previously handled the
action or proceeding while judge of an inferior court," Henley maintains that Justice Patience D.
Roggensack "previously handled the action or proceeding at issue in this case when she
participated on the court of appeals panel that affirmed co-defendant Jarrett Adams's conviction
on direct appeal." See State v. Adams, No. 2002-0039-CR, unpublished slip op. (Wis. Ct. App.
Nov. 7 2002).

On February 8, 2010, the court (with Justice Patience D. Roggensack not participating)
ordered additional briefing.

No four justices have agreed to grant Henley's motion to the court to disqualify Justice
Roggensack on grounds of Wis. Stat. § 757.19(2)(e).

Justice David T. Prosser and Justice Annette K. Ziegler conclude that the court does not
have the power to disqualify a fellow justice but would analyze the statute and interpret the
meaning of "previously handled the action or proceeding at issue while judge of an inferior
court" in § 757.19(2)(e). For Justice David T. Prosser's and Justice Annette K. Ziegler's position
on the court's lack of power to disqualify a justice, see the writing they joined in State v. Allen
and their separate concurrences therein,

Justice Michael J. Gableman concludes for the reasons set forth in Section IL.A. (19204-
229) of Justice Patience D. Roggensack's writing in State v. Allen, 2010 WI 10, 322 Wis. 2d 372,
778 N.W.2d 863, that the court does not have the power to disqualify a fellow justice and would
dismiss this motion on that basis.

Chief Justice Shirley S. Abrahamson and Justices Ann Walsh Bradley and N. Patrick
Crooks stated in their writing in State v. Allen that it appears the court has the power
(jurisdiction) to disqualify a justice and that this court has exercised its jurisdiction to decide
disqualification motions directed against individual justices under § 757.19(2). These justices
conclude that the court should decide the merits of the disqualification motions but they do not
decide the merits of the motion here because Justice David T. Prosser, Justice Annette K.
Ziegler, and Justice Michael J. Gableman have concluded that the court does not have the power
to disqualify a justice. Under these circumstances any decision on the merits of the motion or a
discussion of the meaning and application of Wis. Stat. § 757.19(2)(e) to the facts of the present
case would be merely an advisory opinion. This court does not render advisory opinions. See,
e.g., Tammi v. Porsche Cars North America, Inc., 2009 WI 83, 43, 320 Wis. 2d 45, 768
N.W.2d 783; Smith v. Town of Pershing, 10 Wis. 2d 352,357, 102 N.W.2d 765 (1960).
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No four justices have agreed to grant the defendant's motion to the court to disqualify
Justice Patience D. Roggensack on the basis of Wis. Stat. § 757.19(2)(e).

IT IS ORDERED that because no four justices have agreed to grant Henley's motion to
disqualify Justice Patience D. Roggensack, the motion is not granted.

Roggensack, J., did not participate.

David R. Schanker
Clerk of Supreme Court
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